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KI NG Chief Judge:

Petitioner-Appellant Charles Sinpson Christopher appeals the
decision of the district court denying his request for relief
pursuant to 28 U.S.C. 8§ 2241 fromhis conviction for el even
counts of wire fraud and ten counts of interstate transportation
of stolen goods. Because we conclude that Christopher’s claim

fails to satisfy the 28 U S.C. 8§ 2255 savings clause, we vacate



the district court’s judgnent and remand with orders to dism ss
Christopher’s petition for lack of jurisdiction.
l. FACTS AND PROCEDURAL BACKGROUND

In 1988, Christopher served, for a period of about eighty
days, as the vice president of Resol ute Hol di ngs Conpany
(“Resolute”). During Christopher’s tenure, Resolute applied to
three different state regul atory agencies for approval of its
proposed acqui sition of two insurance conpani es, D anond Benefits
of Arizona (“Di anpond”) and Anmerican Universal of Rhode Island
(“Arerican”). At the tinme, George Reeder was the president and
maj ority stockhol der of Resol ute.

I n seeking these regul atory approvals, Christopher and
Reeder made certain assurances to the state regul ators, including
an assurance that Resolute would not use the assets of acquired
conpanies to pay for the purchases and an assurance that the
col l ateral Resol ute tendered woul d be clear of any pre-existing
liens. Resolute acquired D anond and Anerican in the sumrer of
1988. However, contrary to the given assurances, Resol ute used
the assets of Dianond and Anerican to pay the purchase price and
to clear liens on real estate (owned by Reeder) that had been
used as collateral by Resolute. After Resolute acquired Anerican
and D anond, Christopher and Reeder | ooted the conpanies’ assets,
converting mllions of dollars for their own purposes.

Christopher was fired from Resolute in Septenber of 1988. In
1993, both Anerican and D anond went into receivership.
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In 1993, Christopher and Reeder were indicted with nmultiple
counts of wire fraud in violation of 18 U S.C. § 1343 and
interstate transportation of stolen goods in violation of 18
US C 8§ 2314. Both statutes prohibit schemes to obtain “noney
or property by neans of false or fraudulent pretense.” 18 U S. C
8§ 1343 (2000); id. 8§ 2314. The indictnent alleges Christopher
and Reeder had acquired both the regul atory approval s and noney
by nmeans of fraud and fal se representations.

After a 1995 jury trial, Christopher was convicted in the
District Court for the District of Rhode Island with el even
counts of wire fraud and ten counts of interstate transportation
of stolen goods. The court sentenced Christopher to a term of
i nprisonnment of 121 nonths, three years of supervised rel ease,
and restitution to Anerican and D anond in the total anmount of
$26, 700, 000.

Chri stopher noved for a new trial on the grounds that his
convictions were invalid because he had not defrauded anyone out
of a recogni zabl e property interest. The district court denied
the notion, finding that the regulatory approvals that Resol ute
had obtained qualified as property interests within the neaning
of the statutes. Christopher appealed this finding, and the

First Crcuit affirned. United States v. Christopher, 142 F. 3d

46 (1st Gr. 1998).
Christopher then filed a tinely petition to vacate his
sentence pursuant to 28 U S.C. 8§ 2255 in the Rhode Island
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district court. H's 8§ 2255 petition did not assert that
regul atory approval was not a property interest; at the tine,
First Crcuit precedent foreclosed such an argunent. United

States v. Bucuvalas, 970 F.2d 937, 945 (1st Cr. 1992) (holding

t hat al coholic beverage and entertai nnent |icenses constituted
“property” within the neaning of the mail fraud statutes). After
Chri stopher filed his § 2255 petition, the Supreme Court, in

Ceveland v. United States, 531 U S. 12 (2000), held that a

governnent’s interest in licensing an activity was not a property
interest for purposes of conviction under the mail fraud
statutes. |d. at 15 (“We conclude that permts or |licenses of
this order do not qualify as ‘property’ within § 1341's conpass.
It does not suffice, we clarify, that the object of the fraud may
becone property in the recipient’s hands; for purposes of the
mai | fraud statute, the thing obtai ned nust be property in the
hands of the victim?”).

Chri stopher then filed a notion to anend his 8§ 2255 petition
to include a claimbased on Oeveland. The district court held
that Christopher’s develand claimwas untinely and that, even
assum ng d eveland stated a new rule of constitutional |aw, the

case did not apply retroactively. Christopher v. United States,

146 F. Supp. 2d 146, 151 (D.RI. 2001). Christopher did not
thereafter continue to pursue relief on these grounds under

§ 2255.



I n Novenber 2001, Christopher filed a petition for habeas
relief pursuant to 28 U S.C. 8 2241 in the District Court for the
Western District of Texas (where he is incarcerated), rearguing
his Ceveland claim The magi strate judge assigned to the case
found that 8 2241 relief was available to Christopher because he
had satisfied the 8 2255 “savings clause” test. However, the
magi strate al so found that Christopher’s conviction was valid
notw t hstandi ng d evel and because both the grand jury i ndictnent
and the trial jury instruction described the schene as a
fraudul ent attenpt to obtain noney, not a fraudulent attenpt to
obtain the regulatory licenses that d evel and had invalidated as
a grounds for conviction under the mail fraud statutes. The
district court adopted the magi strate’s position and issued a
final judgnment denying relief.

Chri stopher now appeals to this court, raising the d evel and
I Sssue once agai n.

1. CHRISTOPHER S § 2241 CLAI M BASED ON CLEVELAND

Chri stopher brought an initial 8§ 2255 petition in the
district court in which he was convicted; this petition did not
raise the Oeveland issue. Wen he attenpted to bring a second
§ 2255 petition to address the applicability of this intervening
Suprene Court decision to his own case, the district court denied
the petition as failing to neet the stringent statutory standards
for filing a second or successive petition. See 28 U S.C. § 2255

(2000) :



A second or successive notion nust be certified as
provided in section 2244 by a panel of the appropriate
court of appeals to contain —

(1) newly discovered evidence that, if proven and
viewed in light of the evidence as a whole,
woul d be sufficient to establish by clear and
convincing evidence that no reasonabl e
factfinder would have found the novant guilty
of the offense; or

(2) a new rule of constitutional | aw, made
retroactive to cases on collateral review by
the Suprene Court, that was previously

unavai |l abl e.
Id. Because Ceveland did not state a retroactively applicable
new rule of constitutional law, the district court rejected
Chri stopher’s successive 8 2255 petition.

Chri stopher now attenpts to raise the O eveland issue by
nmeans of a § 2241 petition.! Wiile 8 2241 is nore typically used
to challenge the execution of a prisoner’s sentence, a federal
prisoner may bring a petition under 8 2241 to chall enge the
legality of his conviction or sentence if he can satisfy the

mandat es of the “savings clause” of 8§ 2255. Reyes-Requena V.

United States, 243 F.3d 893, 900-01 (5th Gr. 2001).

Under 8§ 2241, we review the district court’s findings of

fact for clear error and conclusions of | aw de novo. Wsson, 305

F. 3d at 346. Section 2255 states:

1 Because Christopher is petitioning under 8§ 2241, he is
not required to obtain a certificate of appealability in order to
proceed on appeal. Wesson v. United States Penitentiary
Beaunont, TX., 305 F.3d 343, 346 (5th Cr. 2002).
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An application for a wit of habeas corpus in behalf of
a prisoner who is authorized to apply for relief by
nmoti on pursuant to this section, shall not be entertained
if it appears that the applicant has failed to apply for
relief, by notion, to the court which sentenced him or
t hat such court denied himrelief, unless it al so appears
that the renedy by notion is i nadequate or ineffective to
test the legality of his detention.

28 U.S.C. 8§ 2255 (2000) (enphasis added). The burden falls on
the petitioner to denonstrate that the 8§ 2255 renedy is

i nadequate or ineffective. Reyes-Requena, 243 F.3d at 901. W

have, however, recognized that the savings clause represents only
a “limted exception” and that the petitioner’s burden in
denonstrating the inadequacy of the 8 2255 renedy is a stringent
one. |d. at 901-02.

A petitioner seeking relief under the 8§ 2255 savi ngs cl ause
must denonstrate three things: (1) his claimis based on a
retroactively applicable Suprenme Court decision; (2) the Suprene
Court decision establishes that he was “actually innocent” of the
charges agai nst him because the decision decrimnalized the
conduct for which he was convicted; and (3) his clai mwould have
been forecl osed by existing circuit precedent had he raised it at
trial, on direct appeal, or in his original 8§ 2255 petition. |d.

at 904; see also Jeffers v. Chandler, 253 F.3d 827, 830 (5th Gr.

2001). “[T]he core idea is that the petitioner may have been
i nprisoned for conduct that was not prohibited by law.” Reyes-

Requena, 243 F.3d at 903.



We can assune arguendo that Christopher is able to satisfy
the first and third requirenents, because he fails to denonstrate
that the intervening Suprene Court decision, develand, renders
hi mactually innocent of the charges for which he was convicted.
The magi strate judge and the district court found that
Chri stopher satisfied this prong nerely by “claimng that he has
been i nprisoned for non-crimnal conduct,” noting that we

concluded that the petitioner in Reyes-Requena satisfied the

actual innocence prong of the savings clause test by claimng
that he was inprisoned for conduct that had | ater been
decrimnalized. However, this conclusion m sreads the Reyes-

Requena test.

The petitioner in Reyes-Requena was convicted pursuant to 18

US C 8 924(c)(1) of the “use” of a firearmduring a drug-
trafficking offense, even though the facts of the case
denonstrated only that he had been found in possession of the

firearns. Reyves- Requena, 243 F.3d at 904 n.29. Wen an

i ntervening Suprenme Court decision clarified that a conviction

for “use” under 8 924(c)(1l) required the “active enploynent” of

the firearm Bailey v. United States, 516 U S. 137, 145 (1995),

Reyes- Requena (who had already filed an unsuccessful § 2255
petition) brought a successive § 2255 petition based on this new
decision. W held that Bailey did not neet the requirenents for
a second or successive 8 2255 petition but that, treating the
petitioner’s request as a 8 2241 petition, his claimfell within
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t he scope of the 8 2255 savings clause. Reyes-Requena, 243 F. 3d

at 900- 01.

We stated that the petitioner satisfied the actual innocence
prong by claimng that he had been inprisoned for non-crimnal
conduct. However, inportant to this conclusion was the
governnent’s concession that, under Bailey, Reyes-Requena’s
conviction for use of a firearmcould not stand; there was no
evidence in the record that Reyes-Requena had actually used the
weapon during the comm ssion of the drug-trafficking offense.

ld. at 904 & n.29. Thus, the petitioner’s claimthat he was

actually innocent along with the governnent’s concession that the
facts woul d not support conviction under the new interpretation
of the law allowed the petitioner to satisfy the actual i1nnocence

prong. See also Jeffers, 253 F.3d at 831 ("' Actual innocence’

for the purposes of our savings clause test could only be shown
if Jeffers could prove that based on a retroactively applicable
Suprene Court decision, he was convicted for conduct that did not
constitute a crine.”) (enphasis added).

We nust examne the nerits of the petitioner’s claimto
determ ne whether the intervening Suprene Court decision has
rendered himactually innocent of the charges upon which he was
convicted. Christopher was, as noted, convicted on el even counts
of wire fraud under 8 1343 and ten counts of interstate
transportation of stolen goods under 8 2314. Chri stopher argues
that the O evel and decision invalidates his conviction because he
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was convicted on the grounds that he deprived state regul ators of
their property interest in issuing regulatory approvals.
However, an exam nation of the indictnment and the jury charge
reveal s that Christopher’s crinmes went far beyond the fraudul ent
procurenent of regul atory approvals.

Wil e the indictnment does charge Christopher with defrauding
the state regulators, the indictnent also contains nmultiple
all egations that Christopher and Reeder m sappropriated noney
fromthe insurance conpanies and their policyholders. For
exanpl e, Paragraph 34 charges that:

The DEFENDANTS defrauded American Universal, Canadian

Uni ver sal [anot her insurance conpany], Di anond Benefits,

and their policyhol ders and the hol ders and beneficiaries

of the annuity contracts by false and fraudulent

pr et enses, representations, and promses and by

converting, taking by fraud, and m sappropriating to

their own use and benefit noneys belonging to Anerican

Uni versal and Di anond Benefits.
Simlarly, other paragraphs of the indictnment charge the
defendants with transferring approxinmately $18 nmillion owed to
Di anond into the defendants’ bank account (f 36) and using
approximately $29 million in nonies taken from Aneri can and
Di anond for personal benefits, to pay off |iens on personal real
estate, and ot her purposes “unrelated to the business” of
Anmerican and Dianond (f 37). The indictnment nowhere defines
“property” under the wire fraud statute to include state

regul atory approval. Thus, even assuming that the taking of the

regul atory approvals no longer satisfies the statutory definition
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of “property,” the indictnent contained sufficient charges for
whi ch Chri st opher coul d have been convicted “for obtaining noney
or property by neans of false or fraudulent pretenses.” Unlike
the defendant in O evel and, who was charged under the wire fraud
statutes solely with the fraudul ent acquisition of regulatory

i censes, Christopher was charged with fraud both in acquiring
the licenses and in |ooting the insurance conpanies of their
assets.

In addition, the jury charge did not instruct the jury that
regul atory approval constituted a property interest within the
meani ng of the statute. |In fact, the jury charge makes only two
references at all to the regulatory |icenses:

The Defendant denies these allegations and has pl eaded

not guilty claimng that there was no schene to defraud.

That he nade full disclosure to all the regulatory
agenci es.

You have heard evidence about various insurance
regul atory orders. The violation of an insurance
regul atory order is not itself acrine. However, you may
consider all evidence or lack of evidence of such a
violation in determ ni ng whet her the Def endant commtted
the of fenses charge[d] in the indictnent.

When informng the jury of the nature of the charges brought
agai nst Chri stopher under § 1343, the district court
characterized themas foll ows:
I n Count One the Governnent contends that begi nning in or
about Novenber of 1987 and continuing to in or about
Septenber 1988 in the District of Rhode Island and
el sewhere the Defendant know ngly, willfully and
unlawful |y devised a schene to obtain noney by false
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pretenses . . . in violation of Title 18 United States
Code Section 1343.

Counts Two through El even also allege that beginning in

or about Novenber of 1987 and continuing to in or about

Septenber 1988 in the District of Rhode Island and

el sewhere the Defendant know ngly, willfully and

unlawful ly devised a schene to obtain noney by false

pretenses . . . all in violation of Title 18 United

States Code Section 1343.

Thus, as the magi strate judge correctly noted, the jury charge
refers to Christopher’s acts as a schene to obtain nobney, not
property.

Further, the court did not instruct the jury that they nust
find that Christopher defrauded the regulatory bodies in order to
convict himon the wire fraud counts. The court expl ained the
statutory | anguage of § 1343 to the jury by telling themthat, in
order for the jury to find Christopher guilty, the governnent
must have proven

[t] hat the Defendant know ngly devised or know ngly

participated in a schene or artifice to defraud; and

second, that the Defendant did so with the specific

intent to defraud and, third, in furtherance of the

schene or artifice to defraud the Defendant know ngly

transmtted or caused to be transmtted in interstate

commerce a wre transfer or noney.
Therefore, even in light of develand, the jury charge in this
case did not instruct the jury on a legally deficient theory of
liability.

Chri stopher argues that, because the jury returned only a

general verdict on the counts, there is no way to know whet her

they based their guilty verdict upon a finding that the
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def endant s defrauded the insurance conpani es out of nobney or that
t he defendants defrauded the state regulators out of their (now
defunct) property interests in the regulatory approvals. W

dealt with a simlar situation in United States v. Saks, 964 F.2d

1514 (5th Gr. 1992). In that case, the defendants were
convicted of bank fraud under 18 U.S.C. 8§ 1344, and the district
court explained in the jury charge that 8 1344 could include a
schene or artifice to defraud others out of either “sonething of
val ue such as noney” or of the “intangible right to honest
services.” 1d. at 1520. Wen the Suprene Court |ater held that
the mail fraud statutes did not cover intangible rights, MNally

v. United States, 483 U. S. 350 (1987), the defendants argued that

their convictions had to be vacated because the jury received a
| egal Iy deficient charge.

We found any error in the jury charge to be harnl ess,
concluding that “the ‘bottomline of the schene or artifice had
the inevitable result of effecting nonetary or property | osses.”
Id. at 1521. |In other words, the erroneous instruction was
harm ess beyond a reasonabl e doubt because, “given the factual
ci rcunstances of the case, the jury could not have found the
defendant guilty w thout nmaking the proper factual finding as to
that elenent” of the crine. [d. (internal quotation marks
omtted).

Appl yi ng the sane analysis to this case, we concl ude that
Chri stopher’s chal |l enge under 8§ 2241 fails. For one thing,
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unlike in Saks, the jury charge here did not contain a legally
deficient instruction on the law. Additionally, even if the jury
were to have found that Christopher’s schene started with
defraudi ng regul ators out of regulatory approvals, the indictnent
all eged and the evidence at trial denonstrated that the “bottom
line” of the scheme was to defraud the insurance conpani es of
their assets. The fraudulent acquisition of regulatory approvals
was nerely incidental to the broader purpose of the schene -
defraudi ng the i nsurance conpanies and their policyhol ders out of
mllions of dollars.

Because this action unquestionably violates the wire fraud
statute, Christopher has failed to prove that he was actually
i nnocent of the crinmes with which he was charged and convi ct ed.
Accordingly, Christopher is not entitled to use the savings
cl ause of 8 2255 to challenge his underlying conviction by
petitioning under 8 2241. He has failed to denonstrate that
8§ 2255 was inadequate or ineffective to test the legality of his
detenti on.
[11. CONCLUSI ON

We VACATE the judgnent of the district court and REMAND with
instructions to DISM SS Chri stopher’s 8 2241 petition for |ack of

jurisdiction.
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